[This concerns 4 Bill of Suſpen ion to be reported by the Lord PRESTO RANGE. 


Fuh 15. 1756. 


MEMORI 


F OR 


. 
— — — * 
„ = 
5 2 7 * 
* * 
4 $« 
. K 2 7 
- « 4 » 
__ # A J 
mW A Io ST” 
4 : £4 5 
a '* 
: n 1 * 1 * 


1 a : * | 
* * : . 
. 8 | * . : 4 o $ 5 | 9 — 898 - 
- » Andrew Wallace Writer to the x"'Q 2 nn 3 
"2 | A ” . * 9 % # * g 0 a 3 1 ; 
; $ - 8 "© K ; 1 « *% _—Y 


p * ” 
4 1 * 


pt? . Juanes Earl of Abercorn, Suſpender. 


A 43M-3:* 


5 


* 


þ 


ar the Memorialit may make the Caſe the better underſtood, it is neceſſary 
£ in the Entry, to ſtate to your Lordſhips the following goons, is neceſſary, 


The deceaſed Jahn Biggar, eldeſt lawful Son of the deceaſed William Biggar 


derable Coal-works lying within the Grounds of the Eſtate of Woolmor, Edmonfon, &c.; 


and as he applied his whole Time to the Improvement and Management of Coal-works, 


he formed a more extenſive Plan, of getting into his Poſſeſſion other Coal-works lying in 


the Neighbourhood, and interjefted betwixt him and the Sea; particularly the Coal of 
Ener- Bee the Suſpender, — 2122 


Duddingſton, belonging to the 


1 
and the conterminous Coal thereto, belonging to Mr Manche of Niddry. 
„ The firſt of theſe, having been long . n 


Earl of Abercorn; whereby he became bound to work his Coal at Dudding/fon, © when it 
&* was poſſible to work it to any Advantage, and to pay therefor the tenth Part of what. 


alſo became bound to pay yearly to the Earl the Sum of L. 48, 6 s. Sterling, whether the 
Coal was wrought or not, as the Rent of ſome Salt Pans and Houſes, and a few Acres of 
Ground: And further, in order to make his great and favourite Scheme effectual, the Tack 
contains this following Clauſe, © That it ſhall be in the Power of either of the ſaid Parties, 


* or their foreſaids, if they ſhall hereafter find it neceſſary, to communicate the Level of 


* the ſaid Coal to any neighbouring Coal-work ; providing always that they be obliged, 
e likeas they hereby bind and oblige them and their foreſaids, to ſubmit to Arbiters to aſcer- 
4 tain the Conſideration to be paid by any one of the faid Parties to the other on that Ac- 


* count; upon Payment whereof both the ſaid Parties are hereby obliged to conſent and 


A apree to ſuch communicating reciptocally.“ The Tack is for the Space of nineteen 
Mr Biggar, and the Memorialiſt now his Succeſſor, were not deceived in their Apprehen- 


fions, that the Coal of Duddingſton would not be of long Duration, as it cannot now be 


wrought without the enormous Expence of a Fire-engine, which it cannot afford: But the 
Memorialiſt, for ſome Time paſt, has been running a Level at a very great Expence, which, 
in a ſhort Time, may be communicated to the Coal- work belonging to Mr Wauchop of 


Niddry, of which the Memorialiſt is likewiſe Tackſman ; which he appreheags himſelf in- 


titled to do, in terms of his Tack and Agreement with the Earl of Abercorn. - 
The Earl has offered this Bill of Suſpenſion, upon two Reaſons: /, “ Suppoſing the 
% Memorialiſt may have the Right of communicating the Level to the Coal of Niddry, as 
* being in the Neighbourhood, and adjacent to Duddingſton Coal; yet this Communication 
* cannot be perpetual, but can only continue during the Subſiſtence of the Tack.“ 
2do, That the Level cannot be communicated, fo as to introduce into it the Water of 
* other Coalicries which are not neighbouring or adjacent to the Coaliery ot Dudding/ton.” 
With reſpe& to the firſt, your Lordſhivs heve already heard the Clauſe of the Tack, 


which 


1 

. 
© N Tots . Oy : * 

PF * * * 


mag? 4 OSS IS nn 4, 9c-4 —— 
x "Y * WP? ich gg . 7 


of Weolmot, the Memorialiſt's Brother and Predeceſſor, was poſſeſſed of conſi- 


A 


; 8 long v Level by a Water-engine, was not 
| believed to be of great Value; but one enible erg cyl be reaped rom i * 
ving Mr Bigger an Opportunity" or running a | through thete Groundss. 
© In proſecution of this Scheme, Mr Biggar, irsthe 1746, entered into a Tack with the 


* ever Coal, great or ſmall, as ſhould be wrought out of the Seams in the ſaid Lands 


4 


which is conceived in ſtrong and general Words, That either of the Parties ſnould be at Li- 
berty to communicate the Benefit of the Level. And this Power or Faculty is no wiſe re- 
ſtricted or limited in point of Duration, but is veſted equally in both Parties. It cannot be 
diſputed, that the Earl might communicate it in all Time coming, and the Tackſman is 
put upon the ſame Footing. No Rule of Conſtruction permits the ſame Words and Ex- 
pteſſions to be taken in different Senſes, when the Parties have applied them to both equally ; 
and therefore appear to have veſted the fame Right in both, of communicating the Benefit 
of the Level as they ſhould ſee Cauſe. And the Clauſe was juſt and reaſonable, when it is 
conſidered, that, in conſequence of ſuch Communication, if made by the Tackſman, the 
Earl the Proprietor was to receive a full and adequate Price, to be determined, in caſe of 
Difference, by Arbiters mutually choſen. | | 
This Conſtruction is ſupported by the Clauſe which obliges the Parties reciprocally to 
\ conſent to ſuch Communication given by the other; that is, in other Words, obliging either 
of the Parties to conſent ; for the Right in their Perſons, and the Right in the Earl, was 
- undoubtedly perpetual. ; 3 
As the Tackſman was obliged to work the Coal of Dudding/ton when it was workable, 
paying no leſs than a tenth of the groſs Produce, and in every Event to pay a high Rent 
for the other Subjects, during the Currency of the Tack; there was no Reaſon or Equity 
for obliging him to pay any Conſideration to the Earl on account of his taking the Advan- 
tage of the Level, even to affiſt another Coal, if ſuch Communication was only during 
the Subſiſtence of the Tack; becauſe the Earl getting the full Advantage and Benefit 
of his own Works, during the Currency of it, neither Reafon nor Juſtice permitted 
| him to envy an accidental Advantage ariſing from the Level to the Memorialiſt. But ta- 
king the Clauſe in the Light the Memorialiſt now humbly pleads, that ſuch Communica- 
tion was to be perpetual, and the Earl was obliged to interpoſe his Conſent to make it effec- 
| tual, then indeed a Recompenſe was both juſt .and equitable, when the Benefit ariſing 
from this Communication was to continue, even beyond the Years of the Tack. =_ 
Bauch humbly appearing to the Memorialiſt to be the equitable Conſtruction, it ſurely * 
| ought not to be limited or reſtricted, when the Words do not infer any ſuch Limitation ; © 
and when, in truth, the extenſive Interpretation now infiſted for, works no Prejudice to 
the Earl. who. it is agreed, is to be paid an adequate Price. _ 
As to the ſecond Reaſon of Suſpenſion, it proceeds upon the Suppoſition or Admiſſion, * 
that the Memorialiſt had Power of giving the Communication to a neighbouring or adja- Yi 
cent Coal-work: And therefore this being once eſtabliſhed, that the Memorialiſt can com. 
municate the Duddingſton Level to the Niddry Coal, in doing it, jure ſus utitur; and 
any conſequential or accidental Advantage that may ariſe from it, either to the Memorialiſt 
as Tackſman, or to Niddry as Proprietor of the Coal-work to which it is communicated 
does not regard the Earl, who is not intitled to inquire into the Method theſe Neighbour- | 
ing Coals may be wrought, or into any Agreement amongſt other Coal-maſters, to which 
he is no Party. The Earl has no Right to limit or reſtrict Niddry in the Method of 
working his Coal, when it does not interfere with the Lands of Duddingſton. Suppoſe 
the Memorialiſt no wiſe concerned in Niddry Coal, and that either he, in terms of the 
Clauſe, or the Earl himſelf, had for a Piece of Money communicated this Level to Nidary ; 
furely there could be no implied Reſtriction in ſuch Bargain, as could have been conſtrued 
to infer an Obligation upon Nrddry, not to work through upon the March of Edmoniton 
or any other Heritor, when he found it his Advantage do to . And your Lordſhips will 
pleaſe obſerve, that it cannot be pretended in this Caſe, for the Nature of the Thing 
renders it impoſſible, that the opening of the Level from Niddry Coal, to Edmonſton or 
M oolmot Coal, can ever diſcharge ſuch a Quantity of Water, as to be in the leaſt incommo- 
dious to the Earl. The Memorialiſt knows no Coal-works that can yield ſuch a Quantity 
of Water as cannot be diſcharged from the Level. Could ſuch a Thing be ſuppoſed, it 
would be fooliſh and abſurd in the ſuperior Heritors to attempt it; becauſe it would cer- 
tainly drown their own Works, and render them uſeleſs. 
la a Word, what the Memorialiſt now pleads, is ſuppoſed to be well founded in the 
very Terms of his Tack, impowering to communicate the Benefit of the Level to this 
neighbouring Coal ; and the Earl is obliged to give his Conſent thereto; and then, upon 
the common Principles, he is intitled to reap every accidental or conſequential Benefit that 
can ariſe from ſuch Communication. | 


In reſpect wphercof, &c- 
RO. DUNDAS. 


